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Executive summary

1. The Rural Affairs, Climate Change and Environment Committee has been
considering many of the issues featured in the Land Reform (Scotland) Bill
throughout this session of Parliament. One of its first pieces of work was to look
at the post-legislative scrutiny commissioned by its predecessor committee in
Session 3 on the Land Reform (Scotland) Act 2003. In this session the
Committee has scrutinised the Scottish Government commissioned reviews of
both land reform and agricultural holdings every step of the way; and has also
scrutinised Bills on agricultural holdings; crofting; community empowerment and
right to buy changes; and long leases. Before scrutiny of this Bill began the
Committee had already heard a wide range of views on issues such as land
reform, land management, community empowerment, agricultural holdings, and
deer management, both formally at the Parliament in Edinburgh and informally
during visits across the country. The Committee therefore began its scrutiny of
the Bill with extensive background knowledge of many of the issues involved
and a well-informed understanding of the problems that need to be resolved.

2. In scrutinising the Bill the Committee has continued to hear from, and engage
with, as many people as possible across the country, and embarked on an
extensive evidence-gathering and engagement exercise. Indeed, before the Bill
had even been formally introduced the Committee travelled to Kirkwall in
Orkney to listen to views on the Scottish Government’s consultation proposals.
The Committee issued a call for written submissions; held public evidence
sessions, including two formal meetings outside Edinburgh (in Skye and
Dumfries); and visited Islay; Jura; Fife, and the Scottish Borders to meet people
with direct experience of the issues dealt with in the Bill. In Jura and Dumfries
the Committee held public meetings where people came along and put
guestions about the Bill and its potential consequences directly to members of
the Committee. The Committee also engaged via social media (Twitter, You
Tube and Facebook), publishing videos, photographs and other information, to
maximise its engagement. This Bill will affect many people and communities
across Scotland and it was therefore vital that the Committee’s scrutiny was
informed by as many people as possible.
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3. The Committee has listened to all opinions on the Bill very carefully and gives
detailed views in this report. The Committee believes that the Bill should be bold
in its ambition and clear in its purpose, in order that many of the issues which
have undermined the confidence and trust that people in Scotland have in the
ownership, and use of land, can be settled for a long time to come. Whilst
acknowledging that the Bill is part of an on-going land reform journey, it needs
to deliver a rebalancing of the rights of people and property, and to tackle the
current unhealthy balance of power, so that everyone in Scotland can have an
improved relationship with, and connection to, the land on which they live and
work.

4.  The Bill could result in real progress in delivering equalities and health
inequalities benefits, particularly through the parts of the Bill relating to: the
establishment of a Scottish Land Commission; access to information about
those in control of land; community engagement and right to buy, and
agricultural holdings (in terms of both age and gender issues). The Bill should
be able to create an environment where land in Scotland can be owned,
managed, tenanted and enjoyed by every part of society and to the benefit of all
its people.

5.  Whilst the Committee supports many of the general principles of the Bill and
many of the measures within it, it is clear that some parts of it are unlikely to
fully deliver the ambitions of the consultation and review processes which
informed it. The Committee is concerned that a number of the important
provisions are to be taken forward via secondary legislation and are therefore
lacking in detail at this stage. This has made scrutinising some aspects of the
Bill very difficult and the Committee therefore believes that it is essential that the
Scottish Government publishes more details about the likely/intended content of
planned regulations before the end of Stage 2.

6. The Committee broadly supports (subject to recommended improvements) the
parts of the Bill relating to: the establishment of a land rights and responsibilities
statement and Scottish Land Commission (Parts 1 and 2); establishing a right to
buy to further sustainable development (Part 5); the minor revisions to common
good land and access rights legislation (Parts 7 and 9); and, subject to the
statement made by Alex Fergusson MSP at the start of Part 10, some of the
agricultural holdings provisions in Part 10 (Chapter 2: removing the need for
1991 Act tenants to register a right to buy interest; Chapter 3: forcing sale where
a landlord is in breach of their lease; Chapter 6: introducing an amnesty for
tenant’s improvements; and Chapter 7: tightening the rules where landlords
wish to make improvements).
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10.

11.

The Committee also supports the broad principles of other policy issues in the
Bill, such as the need to make land ownership and control in Scotland much
more transparent and accessible (Part 3); improving engagement with
communities in relation to land decision-making (Part 4); and other parts of the
agricultural holdings provisions in Part 10 (making the rent review process fairer
and more transparent; improving confidence in the sector; creating a better
environment for investment in holdings by both landlords and tenants; providing
better opportunities for new entrants and younger farmers; and helping older
tenants to retire more easily). However, the Committee believes that the details
of the parts of the Bill which relate to these policy areas will require amendment
at Stage 2 to make certain that they will deliver the radical changes needed on
the ground.

The Committee regrets that as presently drafted Part 3 is unlikely to deliver the
improved transparency about those who not only own land, but control or benefit
from land, that the Scottish Government is seeking, and that the Committee and
many people in Scotland want, and have a right, to see. The provisions in the
Bill must be enhanced and strengthened if it is to achieve its aims and the
Committee sets out several options for doing so in its report.

The Committee welcomes the principle of Part 4 of encouraging much improved
engagement between landowners and communities. However, the Bill needs to
be strengthened, preferably by using some of the detail and language contained
within the Policy Memorandum, to make it clear why such engagement is being
required, the circumstances and issues on which it would be reasonable to
engage, and what the consequences could be for not following the guidance. It
is essential that the guidance provided for in the Bill can make a real difference.

The Committee has significant concerns regarding Part 6 of the Bill, relating to
the reintroduction of non-domestic business rates for shootings and deer
forests. Whilst supporting the principle of examining taxation to ensure it is fairly
applied and transparent, the Committee calls on the Scottish Government to
provide a thorough, robust and evidence-based analysis of the potential
economic, social and environmental impacts of ending the sporting rates
exemption as soon as possible, and certainly before the start of Stage 2, if the
Committee is to be in a position to support Part 6 of the Bill.

The Committee is not convinced that sufficient progress has been made to date
in addressing the lack of sustainable deer management in Scotland in the public
interest. The Committee believes it is therefore imperative that the Scottish
Government and SNH undertake and publish a full review during 2016, and
within timescales which enable the Scottish Government to be positioned to
take action by the end of that year. The Committee also calls on the Scottish
Government to consider amending Part 8 of the Bill to add further statutory
measures that could be enacted quickly, if needed, following the conclusion of
the review in 2016.
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12.

13.

14.

Although the majority of the Committee (subject to the statement made by Alex
Fergusson MSP at the start of the section of this report on Part 10 of the Bill)
supports many of the specific agricultural holdings measures set out in Part 10
of the Bill, and indeed many of the principles behind the measures, it questions
whether the Bill can deliver all of its stated objectives of maintaining or
increasing the amount of land available to let; strengthening the rights of tenants
and making it easier for them to invest in their tenancies; protecting the rights of
landlords; and ensuring that there is continued confidence in the sector for land
to be let. The Committee also has concerns about some of the specific
proposals in Part 10, such as the process of being able to convert secure 1991
Act tenancies into the new form of tenancy in Chapter 1. Whilst supporting the
principle of the proposed new rent review process (set out in Chapter 4) of using
the productive capacity of a holding as a factor in determining the rent, the
Committee remains concerned at the lack of detail on this in the Bill despite
some recent progress having been made. There is also further thought required
to be given to the proposals on assignation and succession in Chapter 5 before
the Committee can be satisfied that the provisions in the Bill are appropriately
balanced and will achieve the stated policy intentions.

The majority of the Committee also acknowledges that the call for 1991 Act
tenants to be given a right to buy remains live and contentious issue and
therefore calls on the Scottish Government to consider options for resolving this
issue, which include giving 1991 Act Tenants a right to buy in certain
circumstances.

The Committee recognises that the Bill must be robustly scrutinised from a
European Convention on Human Rights (ECHR) perspective, so that both the
Scottish Government and the Scottish Parliament are as confident as possible
that the whole Bill is compatible with ECHR and as protected from potential
legal challenge. The Committee acknowledges that the Bill raises a number of
issues connected to human rights and, in particular, to ECHR. As the
Committee is still dealing with the serious consequences of the UK Supreme
Court’s ruling in 2013 that one section of the Agricultural Holdings (Scotland)
Act 2003 was not compatible with Article 1, Protocol 1, to the ECHR, and the
subsequent steps taken by the Scottish Government to remedy that defect, the
Committee spent a great deal of time at Stage 1 examining the human rights
aspects of the Bill, taking a large amount of evidence on these issues.
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15.

16.

The Committee is determined to ensure that a) the policy intentions of all parts
of the Bill are clear; b) the Bill is compatible with ECHR and protected from
challenge; and c) that measures in the Bill which may cause interference with
rights protected by the ECHR pursue legitimate public interest aims, and do so
in a proportionate manner, striking a fair balance between the rights of all
affected parties, including communities, tenants and landowners. The Scottish
Government must also ensure that Policy Memoranda accompanying bills
contain as much information as possible with regards to human rights issues.

Finally, the Committee believes that it is essential that the Bill clearly states, in
Part 1, that land is a national asset for the benefit of all the people of Scotland,
and that, alongside the ECHR considerations, the Bill is firmly and explicitly set
within the context of other international human rights obligations, such as the
International Covenant on Economic, Social and Cultural Rights and the United
Nations’ Voluntary Guidelines on the Responsible Governance of Tenure of
Land, Fisheries and Forests in the Context of National Food Security.

Introduction

17.

18.

19.

20.

The Land Reform (Scotland) Bill* was introduced in the Scottish Parliament on 22
June 2015. The Bill was accompanied by Explanatory Notes?, which include a
Financial Memorandum (FM); a Policy Memorandum? (PM); and a Delegated
Powers Memorandum® (DPM).

Subsequently, the Scottish Government published an Equality Impact
Assessment® (EIA) and a Business and Regulatory Impact Assessment® (BRIA) of
the BiIll.

Under Rule 9.6 of the Parliament’s Standing Orders, the Parliamentary Bureau
referred the Bill to the Rural Affairs, Climate Change and Environment (RACCE)
Committee to consider and report on its general principles.

No secondary committee was appointed to scrutinise the Bill. However, the
Finance Committee considered the FM, and the Delegated Powers and Law
Reform (DPLR) Committee considered the DPM, and both committees
subsequently published reports. The RACCE Committee notes and comments on
the views of the Finance and DPLR committees reports later in this report. Links to
the reports by those committees can be found at Annexe C.
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Rural Affairs, Climate Change and
Environment Committee scrutiny

21.

22.

The Committee agreed its approach to consideration of the Bill at Stage 1 at its
meetings on 17 and 24 June 2015. A call for views was subsequently issued and
closed on Friday 14 August 2015. The Committee publicised its call for views via
its webpage’ and Twitter account,® and also in a video® which was hosted on You
Tube and which has been viewed over 600 times.

The Committee received 200 written responses™® (including supplementary
submissions) to its call for views (by far the biggest response to any consultation
the Committee has held in this session) and a link to these can be found at
Annexe B. The link also provides access to several letters from the Scottish
Government sent after officials, the Minister for Environment, Climate Change and
Land Reform and the Cabinet Secretary for Rural Affairs, Food and Environment
gave evidence on the Bill. The extracts of the minutes of meetings at which the Bill
was considered can be found at Annexe A.

Figure 1 Scottish Government Ministers giving evidence on the Land Reform
(Scotland) Bill

23. The Scottish Parliament Information Centre (SPICe) published a briefing** on
the Bill which proved very helpful to the Committee throughout its scrutiny and
which the Committee recommends to anyone looking for further briefing on the
background to, and content of, the Bill.

24. The Committee took oral evidence on the Bill from a wide range of people

between September and November 2015 (including at formal meetings held in
Skye and Dumfries) and details can be found in the extracts of the Committee
minutes at Annexe A.
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Engagement

25. The Committee was keen to ensure that its Stage 1 scrutiny engaged with as
many people across Scotland as possible, and to help achieve that the
Committee—

e held a pre-scrutiny formal meeting in Kirkwall, Orkney, to gather views on the
Scottish Government’s consultation;

Figure 2 Committee and witnesses at meeting in Orkney 8
June 2015

¢ held pre-scrutiny fact-finding visits (including a session with Modern Studies
pupils at Kirkwall Grammar School) in Orkney to gather views on what should be
in the Bill, and what its focus should be;

e issued a public call for views which lasted for 7 weeks (an unprecedented 200
responses were received);

e published a video to publicise the call for views (watched over 600 times);
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e gave frequent updates of its activities online and via social media channels such
as Twitter, Facebook and You Tube;

.. RACCE Committee

& All 200 submissions on the #landreformbil|
have now been published - see them all
here ow.ly/UC1Yg

Land Reform (Scotland) Bill: Committee seeki... @ «

Figure 3 The Committee's video on YouTube and a Tweet highlighting publication of evidence

¢ held two formal meetings of the Committee outside the Parliament in Edinburgh
(one in Skye and one in Dumfries, both extremely well attended);

¢ went on fact-finding visits to Fife; Islay; Jura (which included a public meeting);
the Scottish Borders; and the Register of Scotland offices in Edinburgh; to meet
a wide variety of stakeholders; and

¢ held a public meeting in the centre of Dumfries, ahead of the public evidence-
session with the Minister later the same day, which involved a question and
answer session between members of the public and the Committee.

- It's your
Parliament

Figure 4 Questions from the audience at public engagement meeting in Dumfries
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The Committee was delighted to see so many people at its meeting at the Aros
Centre in Portree, Skye, and the Committee enjoyed meeting many members of
the audience and reading the large number of comments on social media
generated by the meeting. A similarly impressive turnout was seen in Dumfries,
where over 100 people took part in a public debate on the Bill and an oral-
evidence session with the Minister.

Figure 5 Audiences at Committee meetings (L-R Skye, Orkney, Dumfries)

27.

The Committee’s fact-finding tour across Scotland was extremely valuable in
helping it to better understand the realities and challenges being faced by people
on a day-to-day basis. Having already visited places such as Gigha, Bute, the
Highlands, Angus, Dumfries and Galloway, Perthshire, Orkney and Aberdeenshire
over the course of this session, the Committee went to Islay, Jura, Fife, the
Scottish Borders, and Edinburgh to listen to views on the Bill.

Figure 6 Meeting people around Scotland
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28.

29.

30.

The Committee’s visit to Fife saw Members meet with Ninian Stuart and his
colleagues at the Falkland Centre for Stewardship; the National Trust for Scotland
at Falkland Palace and Falkland Town Hall; and Richard Brewster and colleagues
at the Kinghorn Community Land Association, and the Ecology Centre, in
Kinghorn. The visit provided a fascinating insight into issues such as the
stewardship and ownership of a large estate and how the community can become
part of the ownership arrangement and also more involved in the decision-making
and sustainable use of the land on the estate; how an organisation such as the
National Trust for Scotland can involve local communities in the management of
its properties and its work; and the challenges involved in a community group
seeking to buy land using the currently available right to buy provisions in the
2003 Act.

The Committee’s visit to Jura and Islay focussed predominantly on the agricultural
holdings parts of the Bill, although views were also heard on deer management,
sporting rates, the Scottish Land Commission (SLC), and engaging communities
in decisions taken about land. The Committee held a public meeting on Jura which
saw 40 people come along to question the Committee and give their views on the
Bill. One theme which emerged from that meeting concerned an issue not
currently covered by the Bill, that of the necessity for affordable and/or local
authority housing on islands such as Jura and Islay, and the need for younger
people to stay in communities if they are going to be sustainable in the future. The
issue of the poor quality of many farm houses was also raised. The Committee
met with local tenant farmers and then with the owners and managers of Islay
Estates and discussed the role of the Tenant Farming Commissioner (TFC) and
the provisions in Part 10 of the Bill, together with sporting rates and deer
management issues.

The Committee’s visit to the Scottish Borders again saw it meeting first with local
tenants from various estates, and then with the owners and managers of
Roxburghe Estates. Again agricultural holdings matters dominated discussions,
with sporting rates, deer management and community engagement and the role of
the potential new SLC also to the fore. The Committee also met with the Lowland
Deer Network Scotland to learn more about deer management outside of the
Highlands.

10
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Figure 7 Members visiting the Scottish Borders

At the visits to Islay, Jura and the Scottish Borders the Committee heard strong
and competing views from both landlords and tenants about the extent of current
difficulties in the tenant farming sector and the solutions that are required to fix
those problems. Both agreed on one thing; that the Bill as it stands requires
significant amendment if it is to achieve the desired changes. The challenge for
the Committee was apparent however, as there was a great deal of disagreement
between landlords and tenants on what some of those problems are, and what the
solutions should be.

- ‘ Figure 8

. Committee
meets with
tenant farmers
and land
managers in

' Islay

11
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32.

During its visit to the offices of the Keeper and the Registers of Scotland in
Edinburgh, the Committee discussed relevant provisions in the Bill and learned
more about what information is held on the General Register of Sasines; the Land
Register; and the Register of Community Interests in Land, and how, and what,
information can currently be accessed. The Committee also heard about the
effects of changes made by two recent Acts: the Land Registration etc. (Scotland)
Act 2012"%; and the Community Empowerment (Scotland) Act 2015*3; discussed
progress in completing the land register; and heard about the digital
transformation process and what that means for the public and the legal
profession.

33.

The Committee thanks all those people who submitted views; engaged with the
Committee at one of its external meetings; or met with the Committee on one of
its fact-finding visits. The Committee’s scrutiny of the Bill was made more
effective by the extent of its public engagement, and believes that this report,
having been informed by those experiences, is all the better as a result.

12
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Background to and purpose of the Bill

34.

35.

36.

37.

38.

On 2 December 2014 the Scottish Government published its document - A
Consultation on the Future of Land Reform in Scotland'* and the consultation
closed on 10 February 2015.

The consultation was predominantly a result of the work of the Land Reform
Review Group (LRRG), which was established by the Scottish Government in
2012 and chaired by Dr Alison Elliot, with a remit to review the need for land
reform in Scotland and to report to the Scottish Government. The final report™ of
the LRRG was published on 23 May 2014 and contained 62 recommendations.
These recommendations were included as an annexe to the land reform
consultation, and were updated to state what action the Scottish Government was
taking on each of them.

However, the consultation also sought views on the recommendations made by
the Scottish Government’s Agricultural Holdings Legislation Review Group
(AHLRG), which had been running concurrently with the review of land reform
issues throughout this session of Parliament. The AHLRG, which was chaired by
the Cabinet Secretary, published its final report*® on 27 January 2015.

The RACCE Committee has taken extensive evidence throughout this session on
both the land reform and agricultural holdings reviews respectively, and has
reported to the Scottish Government with its views on the final reports of both
reviews.’

The consultation made 11 main proposals for issues to include in a land reform
bill, which were—

establishing a Scottish Land Reform Commission;

limiting the legal entities that can own land in Scotland;

improving information on land, its value and ownership;

introducing a sustainable development test for land governance;
establishing a more proactive role for public sector land management;

introducing a duty of community engagement on charitable trustees when taking
decisions on land management;

removing the exemption from business rates for shooting and deerstalking;

providing a new legal definition of common good land and addressing other
common good issues;

15
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¢ implementing some of the recommendations of the Scottish Government’s
Agricultural Holdings Legislation Review;

e introducing further deer management measures; and
¢ clarifying the core paths planning process in relation to public access.

39. The Scottish Government received 1269 responses in total, of which permission
was given to publish 1076®. On 15 May 2015 the Scottish Government published
an analysis™ of the consultation responses.

40. Amongst various issues raised in evidence regarding the recommendations made
by the LRRG, the Committee received evidence from a member of the LRRG (lan
Cooke) and four advisers to it (Professor David Adams, Richard Heggie, Bob Reid
and Dr Madhu Satsangi) which noted that—

B ... the case for all the LRRG recommendations on urban land reform
remains strong and worthy of serious consideration by Scottish Ministers.
Indeed, we believe that if the Scottish Government is serious in its desire to
tackle the land problems of Scotland, both urban and rural, it should now
proceed towards their implementation, whether through statute or by other
appropriate means.

And concluded that—

B The publication of the Land Reform Review Group report in 2014 has
provided Scotland with a rare opportunity to address significant problems of
land ownership, management and development across the country. The
Land Reform (Scotland) Bill, as currently drafted, represents only a partial
response to those problems. Further action on land reform is now urgently
needed ...%°

41. The Committee believes it would be helpful if the Scottish Government
responded to the paper submitted by the former member of, and four advisers
to, the Land Reform Review Group, which outlines their view of the need for
further urgent action to be taken to address significant problems of land
ownership, management and development across Scotland, and particularly in
urban areas.

Contents of the Bill

42. The Bill takes forward many (but not all) of the proposals in the consultation,
together with several recommendations made by the AHLRG. The main issues
contained in the consultation but not taken forward as suggested are—

e establishing a more proactive role for public sector land management;
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e introducing a duty of community engagement on charitable trustees when taking
decisions on land management;

¢ limiting the legal entities that can own land in Scotland; and
e providing a new legal definition of common good land.
43. The PM states that the policy objective of the Bill is to—

B ensure the development of an effective system of land governance and on-
going commitment to land reform in Scotland,;

address barriers to furthering sustainable development in relation to land
and improve the transparency and accountability of land ownership; and

demonstrate commitment to effectively manage land and rights in land for
the common good, through modernising and improving specific aspects of
land ownership and rights over land.?*

44. The Bill is presented in 11 parts (104 sections in total) and a schedule as
follows—

e Part 1 requires the Scottish Ministers to publish a statement of their objectives
for land reform;

e Part 2 establishes the SLC, and the Land Commissioners are intended to have a
role in helping Ministers to shape those objectives by gathering evidence, by
reviewing the effectiveness of law and policies on land and by making
recommendations. One of the members of the SLC, the TFC, is to have a
particular role in relation to agricultural holdings, which includes collaborating
with the Land Commissioners in the exercise of their functions;

e Part 3 contains two regulation-making powers aimed at obtaining information
about proprietors of land and about persons who, while not technically
proprietors, have effective control over land;

e Part 4 places a duty on the Scottish Ministers to publish guidance to landowners
and others (whilst having regard to the desire to further sustainable
development) on engaging with communities affected by decisions taken in
relation to land;

e Part 5 proposes a right to buy land to further sustainable development for certain
community bodies or a nominated third party purchaser (if significant
harm/benefit can be identified which would be resolved by the transfer of
ownership), and is modelled closely on the community right to buy in the Land
Reform (Scotland) Act 2003%* (Land Reform Act 2003) (as well as the similar
provisions in the Community Empowerment (Scotland) Act 2015);
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e Part 6 would remove the current exemption from non-domestic rates for
shootings and deer forests;

e Part 7 clarifies that where a local authority wants to appropriate common good
land for a different use to the use originally intended, and it is unclear that the
authority has power to do so, the authority may seek court approval;

e Part 8 would expand the functions of existing deer panels to include engagement
with local communities; introduce a power for Scottish Natural Heritage (SNH) to
require the production of a deer management plans if appropriate deer
management is not taking place in an area; and increase the penalties for failure
to comply with an order under Section 8 of the Deer (Scotland) Act 1996;

e Part 9 makes minor changes to the provisions in the Land Reform Act 2003 on
core paths plans around reviewing and amending such plans, and on service of
court applications;

e Part 10 reforms the law on agricultural holdings and is divided into a number of
chapters—

- Chapter 1 - sets up a new form of agricultural tenancy (the Modern
Limited Duration Tenancy (MLDT));

- Chapter 2 - removes the requirement for a tenant to register an
interest in acquiring the holding under Part 2 of the Agricultural
Holdings (Scotland) Act 200323 (Agricultural Holdings Act 2003);

- Chapter 3 - introduces a new power for the Scottish Land Court (Land
Court) to order the sale of the holding to the tenant or on the open
market where the landlord repeatedly breaches his obligations;

- Chapter 4 - changes the procedure for rent reviews and the test to be
applied in determining the rent of an agricultural holding so it is based
on the productive capacity of a holding;

- Chapter 5 - expands the class of persons to whom leases of
agricultural holdings can be assigned or bequeathed or transferred to
on intestacy (where no valid will is present), as well as streamlining the
processes around the landlord’s objection to a new successor tenant;

- Chapter 6 - provides for a two year amnesty period for tenants to seek
approval of certain improvements to agricultural holdings so that
compensation can be claimed in relation to them at the end of the
tenancy; and,

- Chapter 7 - introduces a new procedure for tenants to object to any
improvement proposed by the landlords if the tenant feels it is not
reasonable for the productivity of the holding.
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e Part 11 contains final general and miscellaneous provisions such as—

- general interpretations;

- details of subordinate legislation (and whether by affirmative or
negative procedure);

- ancillary provision;

- Crown application;

- minor and consequential modifications;

- commencement; and

- the short title.

e The Schedule contains minor and consequential amendments to other
agricultural holdings legislation.

Policy Memorandum

45. The PM sets out the policy objectives of the Bill; details the background to the
proposals; summarises the views expressed in the Scottish Government’s
consultation; outlines alternative approaches which were considered or which
could have been pursued; and outlines any effects (in the Scottish Government’s
view) on equal opportunities, human rights, island communities, local government,
and sustainable development.

46. The Scottish Government wrote?* to the Committee, on request, and provided
additional detail on the human rights aspects of Part 10 of the Bill (agricultural
holdings).

47. The Committee received many views on the PM, particularly regarding human
rights issues, which are reflected in the relevant sections of this report. Further
comments on equal opportunities, human rights and sustainable development
issues are also made elsewhere in this report. The Committee also heard from
several people that the Bill would be strengthened by using some of the language
used in the PM.

48. The Policy Memorandum is broadly helpful in setting out the background to, and
explaining the policy intentions behind, each part of the Bill. Sections on
alternative approaches and possible impacts on equal opportunities, human
rights, island communities, local government, and sustainable development,
also helped to understand the thinking behind the Bill and the reasons why
certain decisions were taken.
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49. However, the Committee had to request further information relating to the
human rights aspects of Part 10 of the Bill, which contains some of the most
notable provisions in terms of European Convention on Human Rights
consideration. The Committee recommends that the Scottish Government
ensures that future Policy Memoranda contain all available information on such
matters in order to better facilitate the work of parliamentary committees.

50. There also could have been clearer detail provided on some of the policy
rationale behind the Bill in terms of the desired outcomes being sought,
particularly in highlighting potentially conflicting policy objectives (for example in
Part 10) and how, in the Scottish Government’s view, these can be reconciled or
prioritised.

51. Having visited Skye, Islay and Jura during its evidence-gathering at Stage 1,
and also having previously visited Orkney, Bute and Gigha during this session
of Parliament, the Committee is mindful of the potential impacts of policies on
island communities and recommends that any changes that are made to the Bill
are carefully considered from that perspective.

52. Some of the strengthening of the Bill which is required could be achieved by
reference to those sections of the Policy Memorandum which contain clear
language and policy explanations. Further comment on this is made in specific
sections of this Report.

53. However, the Policy Memorandum itself may also require clarification and
strengthening in some places.

Business and Regulatory Impact
Assessment

54. A Business and Regulatory Impact Assessment® (BRIA) of the Bill was published
by the Scottish Government.

55. While the Committee did not receive a great deal of evidence on the Business
and Regulatory Impact Assessment, the section relating to Part 6 of the Bill,
concerning the entry in the valuation roll of shootings and deer forests, was
unconvincing. Further comment on this is made later in this report.
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Financial Memorandum

56.

S57.

The Finance Committee scrutinised the FM and reported®® to the RACCE
Committee. The Finance Committee issued a call for views?’ on the FM and
received 12 responses, one of which (from SNH) confirmed that it had no
comments to make. Of the remaining 11 submissions, over half were made by
local government.

The Finance Committee’s conclusions and recommendations include—

¢ that best estimate figures for costs, particularly those falling on other bodies,
individuals or businesses, be provided before the Parliament is asked to vote on
the Bill at Stage 1,

e in order to comply with Standing Orders the best estimate figures setting out the
possible costs to a local authority to add a new core path to its core path plan
should have been provided; and that

¢ the lead committee may wish to give further consideration to the economic
impact of entry into the valuation roll of shootings and deer forests on local
communities.

58.

The RACCE Committee endorses the Finance Committee’s report on the
Financial Memorandum, particularly in relation to the economic impact of entry
into the valuation roll of shootings and deer forests on local communities, and
addresses some of the issues raised by the Finance Committee elsewhere in
this report.

Drafting and delegated powers

Drafting

59.

60.

Evidence was received stating that the Bill is not sufficiently accessible and easy
to understand, especially given the fact that it will need to be used by
communities, landlords and tenant farmers in practical situations.

In response to these concerns, Scottish Government officials stressed that the
Bill's supporting documents, such as the Explanatory Notes and PM should help
people to understand the Bill and explain the policy intentions behind its
provisions. Officials added that they will consider any specific recommendations
on how the drafting of the Bill could be improved, and stated that they have
provided clarification, on request, to several stakeholders since the Bill has been
published and later sent a list of these clarifications to the Committee.?®
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61.

Dr Jill Robbie from Glasgow University provided particularly interesting written
evidence® to the Committee on this issue, and the Committee invited her to give
evidence at its meeting in Skye to expand on the points she raised. Dr Robbie
confirmed that, in her view, the Bill is not suitably clear and accessible for
communities to follow and understand, and that it would be hard for lawyers to
interpret, let alone community groups and individuals not familiar with legalese.
She added that the result of this could be that community groups with limited
resources would face barriers to using the legislation, or incur costs employing
legal experts to help them understand it.*° This message was reinforced during
the Committee’s fact finding visit to the Kinghorn Community Land Association.

Figure 9 Committee visits Kinghorn Community Land
Association
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62. The Minister told the Committee that, should the Bill be passed by Parliament,
supplementary guidance would be prepared regarding its implementation.*

63. Itis important that legislation intended to clarify processes for community
groups, land owners, land managers, and farming tenants is as clear and easy
to understand and use as possible. Guidance will be vital in translating the
legalese of the Bill into plain English that is practical and easy to understand.

64. However, as the Bill is dealing with complex issues, many of which require
amendments to previous Acts, simplifying the legislation across all of these
subject areas will be challenging to achieve via this Bill alone.

65. Whilst the Bill's supporting documents are broadly helpful in explaining the
background, context and policy intentions of the Bill’s provisions, the Scottish
Government needs to ensure that these are better promoted amongst potential
users of the legislation if they are expected to play a fundamental role in
explaining the Bill in plain English.

66. Every effort should be made to ensure the final Bill that emerges from this
process is as user-friendly as possible and the Committee therefore
recommends that the Scottish Government refers to the written and oral
evidence received by the Committee on this issue, and in particular the
examples given in evidence by Dr Jill Robbie and others, relating to structural
and presentational issues which could be resolved in a future re-drafting of the
Bill.

67. The consolidation and codification of the law in areas such as land reform,
agricultural holdings and crofting has been on the agenda of the Scottish
Parliament since its inception but no progress has been made and this is now
long overdue. The Scottish Government should therefore give serious
consideration to ensuring that this work begins in the next session of
Parliament.

Delegated powers

68. The DPLR Committee scrutinised the DPM and reported on 7 October 2015.%
Some of the notable conclusions in that report are as follows—

)  The reasons advanced in the Delegated Powers Memorandum (DPM) for
taking many of the powers in the Bill were not sufficiently detailed so as to
enable the Committee to reach a view on whether those powers were
acceptable in principle. With regard to a number of powers, the necessary
information was only obtained following receipt of both written and oral
evidence from the Scottish Government.

23




Rural Affairs, Climate Change and Environment Committee
Stage 1 Report on the Land Reform (Scotland) Bill, 10th Report, 2015 (Session 4)

69.

70.

The content of some of the written answers provided by the Scottish
Government in response to the Committee’s questions was inadequate. As
an example, three of the answers given in response to the Committee’s
guestions on the power in section 79 (concerning conversion of 1991 Act
tenancies) stated simply that the policy underpinning this power is still
under development and is subject to on-going consultation between the
Scottish Government and stakeholders. When the Committee explored
some of these issues further with Scottish Government officials in oral
evidence, the answers given by the officials failed to provide the
information sought by the Committee.

In relation to the powers in sections 35 (concerning a right of access to
information) and 79 of the Bill, the Committee remains in a position, having
considered both written and oral evidence, whereby it is unable to form a
view as to how the powers are intended to be used. In relation to section 79
in particular, the Committee finds it concerning that the thinking behind a
power of such significance appears still to be in the early stages of
development.

The Committee observes in particular that the powers in sections 35 and
79 are both likely to interact with the European Convention of Human
Rights (ECHR) rights of parties. In the absence of information regarding
their intended use, however, the Committee is unable to confirm to
Parliament whether these powers are to be exercised in a manner that is
compatible with ECHR. That assessment must instead be deferred to the
point at which the powers are exercised and the regulations laid before
Parliament. This is a matter of concern to the Committee.

The Committee considers that policies which may interact significantly with
individuals’ ECHR rights should be developed in full on the face of the Bill
rather than deferred to regulations.

The RACCE Committee also received a large amount of evidence expressing
dissatisfaction at the number of regulation-making powers created by the Bill, and
the significant provisions which are left to regulations rather than being set out in
the Bill. These include some patrticularly notable parts of the Bill, such as
provisions relating to access to information on persons in control of land; many
aspects of the right to buy provisions in Part 5; the conversion of Agricultural
Holdings (Scotland) Act 1991% tenancies into MLDTs in Part 10; and the
determination of how productive capacity will be defined and worked out with
regards to agricultural rent reviews.

Kate Thomson-McDermott, Head of the Land Reform Policy Team in the Scottish
Government, described the regulation-making powers in the Bill as “largely
administrative”* and noted that it was not unusual for bills/acts to contain a
significant number of regulation-making powers. She also noted that
approximately 50% of the powers are in Part 10 on agricultural holdings, and that

24



71.

72.

73.

Rural Affairs, Climate Change and Environment Committee
Stage 1 Report on the Land Reform (Scotland) Bill, 10th Report, 2015 (Session 4)

the delegated powers in Part 5 mirror existing legislation on community right to
buy provisions.

The Scottish Government subsequently confirmed® that the Bill contains 45
delegated powers, compared to 27 in the Land Reform Act 2003 and 14 in the
Agricultural Holdings Act 2003 (a total of 41). The Scottish Government also noted
that the Land Reform Act 2003, as amended by the Community Empowerment
(Scotland) Act 2015, now contains 70 delegated powers.

The Minister told the Committee that there were benefits in certain parts of the Bill
being taken forward in secondary legislation, such as regulations being more
flexible than primary legislation, and easier to update to reflect changing
circumstances, and stressed that she believes that the Bill strikes an appropriate
balance between primary and secondary legislation.*

Further comment on specific delegated powers contained in Parts of the Bill can
be found elsewhere in this report.

74.

75.

76.

Most bills of this size and complexity that cover such a wide range of different
policy areas would be likely to contain a significant number of regulation-making
powers. However, it is not so much the number of powers in the Bill per se
which gives cause for concern, as the subsequent lack of detail regarding a
number of important provisions which have been left to secondary legislation.
This lack of clarity is unhelpful in sustaining confidence in the agricultural
tenancy sector, or reassuring communities and individuals wanting to see
improvements in the transparency of land ownership and better engagement
with land owners.

The Committee understands the desire of the Scottish Government to bring a
swift resolution to many of these matters for stakeholders. However, effective
scrutiny of some fundamental parts of the Bill was difficult given that the detail of
several key provisions is being left to regulations. This also raises ECHR
concerns, as noted by the Delegated Powers and Law Reform Committee in its
report on the Bill (the Committee considers this further later in this report). It was
clear that one cause of this was that the Scottish Government considered that
there was not sufficient time available to it to consider all of the details and
possible options in its drafting of the Bill, in terms of ensuring that the Bill could
pass through the required scrutiny stages before the dissolution of Parliament in
March 2016.

The Committee recommends that the Scottish Government gives very careful
consideration to the regulation-making powers contained in the Bill, and ensures
that as much detail and clarity about such provisions as is possible, including a
timetable for their introduction, is provided to Parliament before the end of Stage
2.
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7.

78.

It will fall to subsequent Parliamentary committees in future sessions to
scrutinise the forthcoming secondary legislation. It is therefore important that the
Scottish Government carefully considers whether each set of regulations to be
made under the Bill should be subject to an enhanced form of the affirmative
procedure (‘super-affirmative’); the affirmative procedure; or the negative
procedure, given that regulations subject to a super-affirmative or affirmative
procedures will receive a higher level of scrutiny by a Parliament not intimately
familiar with the details and evolution of the primary legislation. There will be an
opportunity at Stage 2 to amend any of the regulation-making powers in the Bill
to requi